
Since the downturn of the econ-
omy in 2008, there has been a 
significant increase in the amount 
of workers employed in tempo-
rary or part-time jobs. As of 
October 2010, 37% of the work-
force in Ontario do not work in 
full-time positions. These precari-
ous workers have been docu-
mented as enduring more difficult 
work schedules, low wages, and 
job uncertainty. The Employment 
Standards Act was introduced in 
1969, when full-time employment 
rates were high and the economy 
was booming. When the ESA was 
signed into legislation there was 
no prominent concern or premo-
nition that the economy may 
dramatically change and require a 
new standard to deal with com-
pletely different workplace condi-
tions. Only 28 percent of work-
ers in Ontario are unionized, 
leaving a majority of workers 
reliant upon their own to ensure 
that their basic employment 
rights are being satisfied. The 
growing minority of unionized 
workplaces have accentuated the 
necessity for a strong ESA that is 
properly regulated by the provin-
cial government to protect work-
ers’ interests.  

Temporary and part-time work-
ers have had to bear the worst 
misfortunes of the economic 
downturn, struggling to receive 
any kind of termination or sever-
ance pay when they were either 
laid off or their firms became 
bankrupt or insolvent. Many 
workers still employed in tempo-
rary jobs face employers who 
have tried to escape the scope of 
the ESA by misclassifying employ-
ees as “independent contrac-
tors”, hiring actual independent 
contractors, and outsourcing 
work to intermediary contrac-
tors. The temporary worker 
faces an ambiguous situation of 
being under two bosses: the 

agency and company for whom 
they work. If they bring up an 
issue with either employer, the 
client company rescinds the 
assignment and the agency de-
nies the availability of work.  

The current system is failing 
workers, in 2008/09 alone, over 
$48 million in termination and 
severance pay ES claims alone 
have not been paid to workers. 
These legally owed monies are 
the last funds that a worker 
receives to support themselves 
or their families when they are 
laid off. When their employers 
fail to pay these wages, workers 
and families suffer greatly.  The 
Federal Wage Protection Pro-
gram inadequately covers most 
workers’ losses and if the firms 
become insolvent with bank-
ruptcy, Program offers no pro-
tection at all. Furthermore, 
once workers file a claim for 
termination and severance pay, 
they find that they have to wait 
up to a year for their claim to 
be investigated. The social and 
economic consequences extend 
across communities, including 
cities, the province, and at the 
national level. All taxpayers are 
affected, paying for a dysfunc-
tional system that often fails to 
recover any money for workers. 
Even if the workers receive any 
of their money, the financial 
damage is already done. 

The current system is failing 
workers, in 2008/09 alone, over 
$48 million in termination and 
severance pay ES claims alone 
have not been paid to workers. 
These legally owed monies are 
the last funds that a worker 
receives to support themselves 
or their families when they are 
laid off. When their employers 
fail to pay these wages, workers 
and families suffer greatly.  The 
Federal Wage Protection Pro-
gram inadequately covers most 

workers’ losses and if the firms 
become insolvent with bank-
ruptcy, Program offers no pro-
tection at all. Furthermore, 
once workers file a claim for 
termination and severance pay, 
they find that they have to wait 
up to a year for their claim to 
be investigated. The social and 
economic consequences ex-
tend across communities, in-
cluding cities, the province, and 
at the national level. All taxpay-
ers are affected, paying for a 
dysfunctional system that often 
fails to recover any money for 
workers. Even if the workers 
receive any of their money, the 
financial damage is already 
done. On a grander scale, this 
lost money is not reinvested 
into the economy, which relies 
heavily upon consumer spend-
ing for economic growth and 
jobs. 

Harsher penalties for violating 
the Employment Service Act 
need to be put into place to 
deter employers from breaking 
the law. As it currently stands, 
employers are only fined $350 
for a first time offense. For 
August 2010 the average fine 
for being convicted of an of-
fence under the ESA was $360. 
This lack of an appropriate 
punishment for the injustice 
done to workers undermines 
the purpose of the ESA in pro-
tecting workers from exploita-
tion. Workers lose an essential 
source of income and suffer 
unimaginable stress when laid 
off. This situation is made much 
worse when an employer fails 
to pay termination and sever-
ance pay. When thousands of 
dollars for multiple employees 
are withheld, this causes wide-
spread devastation across fami-
lies and communities. 
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The current system is failing workers, 
in 2008/09 alone, over $48 million in 
termination and severance pay ES 
claims alone have not been paid to 
workers. These legally owed monies 
are the last funds that a worker re-
ceives to support themselves or their 
families when they are laid off. When 
their employers fail to pay these 
wages, workers and families suffer 
greatly.  The Federal Wage Protection 
Program inadequately covers most 
workers’ losses and if the firms be-
come insolvent with bankruptcy, Pro-
gram offers no protection at all. Fur-
thermore, once workers file a claim 
for termination and severance pay, 
they find that they have to wait up to 
a year for their claim to be investi-
gated. The social and economic conse-
quences extend across communities, 
including cities, the province, and at 
the national level. All taxpayers are 
affected, paying for a dysfunctional 
system that often fails to recover any 
money for workers. Even if the work-
ers receive any of their money, the 
financial damage is already done. On a 
grander scale, this lost money is not 
reinvested into the economy, which 
relies heavily upon consumer spending 
for economic growth and jobs. 

Harsher penalties for violating the 
Employment Service Act need to be 
put into place to deter employers 
from breaking the law. As it currently 
stands, employers are only fined $350 
for a first time offense. For August 
2010 the average fine for being con-
victed of an offence under the ESA 
was $360. This lack of an appropriate 
punishment for the injustice done to 
workers undermines the purpose of 
the ESA in protecting workers from 
exploitation. Workers lose an essen-
tial source of income and suffer uni-
maginable stress when laid off. This 
situation is made much worse when 
an employer fails to pay termination 
and severance pay. When thousands 
of dollars for multiple employees are 
withheld, this causes widespread dev-
astation across families and communi-
ties. 

Under Schedule 9 of Bill 68, which 
restructures the Employment Standards 
Act, 2000 (ESA), an employee who 
wishes to file a complaint with the 
Ministry of Labour has to first inform 
their employer of the employment 
standards’ violation, including if the 

employer has failed to pay the appro-
priate wages or provide the adequate 
entitlements due. Except for a few 
exceptions, claims for unpaid wages 
and employment standards rights will 
not be considered until this process is 
completed. 

This change in legislation will greatly 
undermine workers’ basic rights. The 
reform fails to address: 
1. Workers’ reluctance to ap-

proach their employer over viola-
tions for a fear of punishment or 
blacklisting. This is especially true 
with temporary workers who 
depend on their job to support 
their own essential ability to live. 
In times of high unemployment 
and economic uncertainty, con-
cerns over job insecurity are 
heightened.

2. Many workers will not under-
stand how to go about filing a com-
plaint through a new employment 
standards process that requires work-
ers to prove those claims. The major-
ity of temporary workers are immi-
grants or racialized individuals who 
have literary as well as language issues, 
leaving them vulnerable to being easily 
deterred from confronting their em-
ployer. Young workers are also usu-
ally unaware of their basic right in 
addition to knowing how to undergo a 
process to lodge a formal claim.

Bill 68 does not effectively tackle the 
primary problem of the ineffective and 
inefficient enforcement of the ESA by 
the Ministry of Labour. This is largely 
due to the vast reduction of funding 
for enforcement over the last thirty 
years. While the ESA has expanded to 
cover more workers, such as tempo-
rary workers, there has been a de-
crease in funding for the program, 
allowing for employers to violate the 
standards without fear of reprisal. In 
the span of 1997 to 2007, the funding 
for the Employment Standards Pro-
gram has decreased by 33 percent as 
the number of workers covered for 
the program  has risen by 24 percent.

Giving Employment Standards Officers 
more powers to facilitate workers and 
employers into a settlement is also 
problematic since it would most likely 

lead to the settlement of monies less 
than the worker claimed. Most of the 
pressure in resolving cases would be-
come ESOs’ responsibility, whose 
prominent interest would be to settle 
deals by reducing workers claims. Ulti-
mately, this would lead to standardizing 
of the minimum rights set out by the 
ESA, which would greatly undermine 
workers’ interests. Not only would this 
weaken deterrence in deviating from 
the law set out in the ESA, but chal-
lenge the authority of the standards in 
principle. 
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B) Do not require workers to first 
attempt self-enforcement before 
submitting an ESA claim. This 
would require the worker to 
have a comprehensive under-
standing of their ESA rights, de-
termine what rights were vio-
lated and amount of wages 
owed, write up a request for 
unpaid wages, and contact their 
employer to request ESA entitle-
ments. Most workers would be 
deterred from seeking enforce-
ment, thus reducing the effec-
tiveness of detecting violations 
of the ESA.

A) More funding and resources 
for standards enforcement 
to not only deal with the 
backlog of 14,000 claims, but 
to ensure a more aggressive 
challenge to those employ-
ers who are violating the law 
or contemplating doing so. 
This would eventually lead 
to reduced enforcement 
costs once strict standards 
were set in place.

D) Allow Employment Standards 
Officers to set time limits for 
employers and workers to pro-
vide information or require par-
ticipation in a decision making 
meeting. If the employer fails to 
respond, the ES Officer shall 
make a decision on the nature of 
this complaint. This is already 
the case with human rights and 
small claims and would effec-
tively deal with the current is-
sues of backlog and make the 
claims process more efficient. 

C) Do not require workers to pro-
vide information on claims be-
fore they are considered by the 
Ministry of Labour. This would 
be a difficulty for those with lan-
guage and literacy issues. The 
Ministry of Labour needs to en-
sure that workers are filling out 
the correct information for ef-
fective and efficient claims             
investigations.

E) No facilitated settlements.    

Solutions
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In regards to the issue of severance 
and termination pay, the Windsor 
Workers’ Action Centre proposes 
the creation of a trust fund to en-
sure that employers fulfil their legal 
obligations to the workers. This 
would greatly reduce the amount 
of time along with legal and govern-
ment costs associated with Ministry 
of Labour investigations, court pro-
ceedings, and the Wage Protection 
Program.  


